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 1.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS THOMAS MILWAY 
HEARING ON MOTION TO/FOR FILE FIRST AMENDED COMPLAINT FILED BY 
GREG HART, STEVEN HART, KRISTIN HART, JANINE SENIOR 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiffs to file their first amended complaint is granted. The FAC shall be 
filed and served within 10 days of this hearing.  

  

  
 2.  TIME:  9:00   CASE#: MSC19-01311 
CASE NAME: ZALUCKY VS. ZALUCKY 
HEARING ON MOTION TO/FOR SANCTIONS FILED BY ELIZABETH ZALUCKY 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for sanctions against defendant and his counsel for unilaterally cancelling 
plaintiff’s deposition is denied. The court finds the defense acted with substantial justification 
given plaintiff’s production of nearly 1,000 pages of documents the day before the deposition. 
The documents were responsive to the deposition notice as well as previous document 
demands. 
 
Plaintiff argues that the conduct warrants sanctions in part because of other discovery 
misconduct perpetrated by defense counsel. But those other alleged abuses have never been 
argued and adjudicated by the court and some of them are not yet even resolved in plaintiff’s 
favor. The court appreciates that there is a great deal of acrimony between the parties and 
perhaps even gamesmanship. But the specific instance before the court, cancelling a deposition 
based on a large production of documents on the eve of the deposition, does not warrant 
sanctions. 

  

 3.  TIME:  9:00   CASE#: MSC19-01591 
CASE NAME: VIGIL VS. CHOI 
HEARING ON MOTION TO/FOR CMPL RESP TO PLN FRM INTG REQ FOR 
SANTC, FILED BY DENEA VIGIL 
* TENTATIVE RULING: * 
 
Plaintiff’s motions to compel further responses to certain requests for admissions and related 
form interrogatories are granted in part and denied in part. The requests for sanctions are 
denied. 
 
Plaintiff’s motions are essentially an effort to compel defendants to admit liability. But the court 
cannot compel a party to admit liability. Instead, the court can award plaintiff her reasonable 
fees and costs after trial if plaintiff successfully proves defendants are liable and that defendants 
had no reasonable basis for the denials. Grace v. Mansourian (2015) 240 CalApp.4th 523, 531; 
City of Glendale v. Marcus Cable Assoc. LLC. (2015) 235 Cal.App.4th 344, 353, 359.  
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Defendants may not avoid admitting or denying the requests on the grounds they call for an 
expert opinion. A party has a duty to make a reasonable investigation of the facts before 
answering. See, e.g., Bloxham v. Saldinger (2014) 228 Cal.App.4th 729, 751. 
 
Accordingly, defendants must unequivocally admit or deny the three requests, i.e., that they are 
100% liable for the incident, that plaintiff is 0% liable for the incident and that they are 100% 
liable for plaintiff’s injuries. Defendants’ admissions that they are at least partially at fault is a 
fine start but inadequate without more. As the responses are currently stated, plaintiffs will not 
be able to shift the cost of establishing liability at trial unless defendants add that they deny 
being 100% liable and plaintiff 0% liable. Of course, after further review, defendants could 
decide to admit one or more of the RFAs. 
 
The court does not fault the defendants for answering the RFAs as they did because they so 
closely followed the directions from the Discovery Facilitator. Defendants have 10 days to serve 
further responses.  

  

 4.  TIME:  9:00   CASE#: MSC19-01591 
CASE NAME: VIGIL VS. CHOI 
HEARING ON MOTION TO/FOR MTN CMPL AMND FRM INTRG REQ SNCT 
$4,225.00, FILED BY DENEA VIGIL 
* TENTATIVE RULING: * 
 
See Line 3.  
 

  

 5.  TIME:  9:00   CASE#: MSC19-01591 
CASE NAME: VIGIL VS. CHOI 
HEARING ON MOTION TO/FOR COMPEL FTR RSP SET 2, FILED BY DENEA 
VIGIL 
* TENTATIVE RULING: * 
 
See Line 3. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01591 
CASE NAME: VIGIL VS. CHOI 
HEARING ON MOTION TO/FOR CMPL FTR RESP. AMND REQ, SET 2 REQ FOR 
SCNT, FILED BY DENEA VIGIL 
* TENTATIVE RULING: * 
 
See Line 3. 
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 7.  TIME:  9:00   CASE#: MSC19-02225 
CASE NAME: SKELTON VS CITY OF BRENTWOOD 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to June 30, 2021 at 9:00 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00735 
CASE NAME: ISLAND BREEZE SYSTEMS CA, L.L. 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES & ATTNY FEES 
FILED BY PETER PERISIN 
* TENTATIVE RULING: * 
 
Defendant Perisin’s motion to strike punitive damage and attorney fee allegations from the 
complaint is granted with leave to amend.  
 

  

 9.  TIME:  9:00   CASE#: MSC20-00735 
CASE NAME: ISLAND BREEZE SYSTEMS CA, L.L. 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES AND ATTORNEYS 
FEES ALLEGAT FILED BY ONE GRO, INC, DANIEL ISAACSON 
* TENTATIVE RULING: * 
 
Defendants One Gro and Isaacson’s motion to strike punitive damage and attorney fee 
allegations from the complaint is granted with leave to amend. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00735 
CASE NAME: ISLAND BREEZE SYSTEMS CA, L.L. 
HEARING ON DEMURRER TO COMPLAINT of ISLAND BREEZE SYSTEMS CA, 
L.L.C. FILED BY PETER PERISIN 
* TENTATIVE RULING: * 
 
Defendant Perisin’s demurrer to the fifth cause of action for fraud is sustained with leave to 
amend. Plaintiff belatedly agreed to amend the complaint. Any amended complaint shall be filed 
and served within 10 days of this hearing.  
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11.  TIME:  9:00   CASE#: MSC20-00735 
CASE NAME: ISLAND BREEZE SYSTEMS CA, L.L. 
HEARING ON DEMURRER TO COMPLAINT of ISLAND BREEZE SYSTEMS CA, 
L.L.C. FILED BY ONE GRO, INC, DANIEL ISAACSON 
* TENTATIVE RULING: * 
 
Defendants One Gro and Isaacson’s demurrer to the fifth cause of action for fraud is sustained 
with leave to amend. Plaintiff belatedly agreed to amend the complaint. Any amended complaint 
shall be filed and served within 10 days of this hearing. 

  

12.  TIME:  9:00   CASE#: MSC20-01397 
CASE NAME: MONGE VS TELLO-CHAVEZ/CIZEK 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
MANUEL TELLO-CHAVEZ 
* TENTATIVE RULING: * 
 
Vacated by stipulation. 
 

  

13.  TIME:  9:00   CASE#: MSC20-02355 
CASE NAME: HAPPY VALLEY ROAD VS UNDERWRIT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HAPPY VALLEY 
ROAD, LLC FILED BY UNDERWRITERS AT LLOYD'S LONDON ON, SAGICOR 
* TENTATIVE RULING: * 
 
Defendants’ unopposed demurrer to plaintiff’s first amended complaint is sustained with leave to 
amend. The SAC shall be served and filed within 10 days of this hearing.  
 

  

14.  TIME:  9:00   CASE#: MSC20-02355 
CASE NAME: HAPPY VALLEY ROAD VS UNDERWRIT 
HEARING ON MOTION TO/FOR STRIKE REQ FOR PUNITIVE DAMAGES IN 
AMENDED COMP FILED BY UNDERWRITERS AT LLOYD'S LONDON ON, SAGICOR 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion to strike the punitive damage claim from plaintiff’s first amended 
complaint is granted within leave to amend.  
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15.  TIME:  9:00   CASE#: MSC21-00127 
CASE NAME: MARIA JOHNSON VS HYUNDAI MOTOR 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED COMPLT 
FILED BY HYUNDAI MOTOR AMERICA 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendant Hyundai Motor America ("Hyundai" or "Defendant") to 
strike language from paragraph 11 of Plaintiff's Amended Complaint. The motion was filed and 
is set for hearing concurrently with a demurrer to the Amended Complaint (see Line 16 below). 
The Court has sustained the demurrer to the Amended Complaint, with leave to amend, and 
the Court therefore denies the motion to strike as moot. 

 

  

16.  TIME:  9:00   CASE#: MSC21-00127 
CASE NAME: MARIA JOHNSON VS HYUNDAI MOTOR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JOHNSON FILED BY 
HYUNDAI MOTOR AMERICA 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiff's Amended Complaint filed by defendant Hyundai 

Motor America ("Hyundai" or "Defendant"). For the reasons and on the grounds set forth below, 

the Court sustains, with leave to amend, Defendant's demurrers to the Amended Complaint 

for uncertainty under Code of Civil Procedure § 430.10(f), and for failure to state a claim on 

which relief can be granted under Code of Civil Procedure § 430.10(e). Plaintiff shall file her 

Second Amended Complaint by June 30, 2021.  

Background 

The Amended Complaint alleges claims for violation of the Song-Beverly Consumer Warranty 

Act, Civil Code § 1790 et seq. ("Song-Beverly Act") without identifying separate causes of action 

in the text of the pleading. (Am. Compl. ¶ 5.) Plaintiff alleges she purchased a used 2016 

Hyundai Tucson that is defective. (Am. Compl. ¶¶ 4, 6.) She alleges the sale of her used vehicle 

was accompanied by express warranties by Defendant. (Am. Compl. ¶¶ 9. 10.)  

Plaintiff's original complaint alleged in paragraph 11 various defects, including "transmission 

overheating, transmission overheat light illuminating, transmission malfunctions," as well as 

other effects including "vehicle emanating a burning odor, high temperature warning light 

illuminating, vehicle shaking while driving and idling, acceleration hesitating, and car shutting off 

while driving." (Compl. ¶ 11.) In her Amended Complaint, Plaintiff removed allegations referring 

to the "transmission overheating, transmission overheat light illuminating, transmission 

malfunctions" from the allegations of paragraph 11. She has retained the other list of defects 

with some modifications and has made some additions to the list. (Am. Compl. ¶ 11.) 

She alleges she has taken the vehicle to Defendant or an authorized repair facility at least four 

times for defects described in paragraph 11 for nonconformity to the warranty without the 

vehicle being repaired to "conformity(s)" or to "warranty" after a reasonable number of attempts 
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and/or that repairs were not completed within 30 days to conform to the applicable warranties. 

(Am. Compl. ¶¶ 11, 12, 13.) Plaintiff alleges the defects described in paragraph 11 have 

"substantially impaired the vehicle's use, value and/or safety." (Am. Compl. ¶ 11.) Plaintiff 

alleges Defendant breached the implied warranty of merchantability and violated the Act in not 

repairing the vehicle to conformity with warranties, making restitution, or replacing the vehicle. 

(Am. Compl. ¶¶ 16, 17.)  

Grounds for Demurrer 

Hyundai's demurrer is made on the grounds of uncertainty and failure to state a cause of action 

under Code of Civil Procedure §§ 430.10(e) and (f). Hyundai contends the Amended Complaint 

is uncertain and so ambiguous that it is subject to general demurrer as it asserts claims for 

breach of express warranties as well as breach of the implied warranty of merchantability and 

requests multiple forms of relief, including rescission and restitution, without separately stating 

the claims as separate causes of action. Hyundai contends the Amended Complaint fails to 

plead facts necessary to obtain rescission and restitution, one type of relief sought by Plaintiff.  

Defendant also contends the claims in the Amended Complaint based on the defects alleged in 

paragraph 11 are barred based on a settlement of the case Wylie v. Hyundai Motor America, 

United States District Court for the Central District of California ("District Court") Case No. 8:16-

cv-02102-DOC-JCG (the "Class Action"). (See Def. RJN Exhs. B-E, including the Class Action 

Complaint, a Settlement Agreement ("Class Settlement"), an order for final approval of the Class 

Settlement, and an order dismissing the Class Action.) Hyundai argues based on the sham 

pleading doctrine that the amendments made in the Amended Complaint eliminating references 

to transmission problems are improper because they prevent comparison with the claims settled 

in the Class Action.  

Governing Standards for Demurrer 

The Court is guided by well-established standards in ruling on a demurrer. The Court must 

accept as true all well-pleaded factual allegations of the Amended Complaint, but not " 

'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan (1985) 39 Cal.3d 311, 

318.) The Court gives the complaint "a reasonable interpretation, reading it as a whole and its 

parts in their context." (Blank v. Kirwan, supra, 39 Cal.3d at 318.) Further, "[i]n the construction 

of a pleading, for the purpose of determining its effect, its allegations must be liberally 

construed, with a view to substantial justice between the parties." (Code Civ. Proc. § 452.) 

The Court is limited to consideration of the Amended Complaint and matters of which the Court 

can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian v. Mercury Ins. 

Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a court cannot 

consider, as Mercury would have us do, the substance of declarations, matter not subject to 

judicial notice, or documents judicially noticed but not accepted for the truth of their contents. 

(Citations omitted.)"].)  

Statutory causes of action must be pled with particularity. The particularity requirement means 

that "[g]enerally, '[w]he[n] a party relies for recovery upon a purely statutory liability it is 

indispensable that he plead facts demonstrating his right to recover under the statute. The 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   06/16/21 

 
 

- 7 - 

complaint must plead every fact which is essential to the cause of action under the statute.' " 

(Baskin v. Hughes Realty, Inc. (2018) 25 Cal.App.5th 184, 207 [quoting Green v. Grimes-

Stassforth S. Co. (1940) 39 Cal.App.2d 52, 56.) (See also Fischer v. San Pedro Peninsula 

Hospital (1989) 214 Cal.App.3d 590, 604 ["facts in support of each of the requirements of a 

statute upon which a cause of action is based must be specifically pled."]; Hawkins v. TACA 

Internat. Airlines, S.A. (2014) 223 Cal.App.4th 466, 478-479 [despite rule of liberal construction, 

allegations merely parroting statute without alleging facts insufficient to state a cause of action].) 

Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608, cited by Plaintiff for 

a contrary rule, addressed a claim for declaratory relief, not one arising under a detailed 

statutory scheme such as the Song-Beverly Act.  

To be sustained, a demurrer must dispose of an entire cause of action. (Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167; Fremont Indemnity Co. v. Fremont 

General Corp. (2007) 148 Cal.App.4th 97, 119.) "A general demurrer challenges the sufficiency 

of the pleading to state any cause of action and must not be sustained if the pleading states 

facts from which any liability results, although not for some or all of the relief sought to be 

obtained. [Citation omitted.]" (California Trust Co. v. Cohn (1932) 214 Cal. 619, 628.) 

Demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry Regulatory Authority 

(2012) 208 Cal.App.4th 1125, 1135.) A demurrer on that ground should not be sustained unless 

the pleading "is so incomprehensible that a defendant cannot reasonably respond" because 

"ambiguities can reasonably be clarified under modern rules of discovery. [Citation omitted.]." 

(Id.) " '[U]nder our liberal pleading rules, where the complaint contains substantive factual 

allegations sufficiently apprising defendant of the issues it is being asked to meet, a demurrer 

for uncertainty should be overruled or plaintiff given leave to amend.' [Citation omitted, 

emphasis added.]" (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 

695 [quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2, and 

holding "To the extent the third amended complaint violated California Rules of Court, rule 

2.112, by failing to explain the nature of the alleged cause of action, the trial court should have 

granted leave to amend to correct this deficiency."].)  

If a complaint fails to state a cause of action but there is a reasonable possibility the complaint 

can be amended to cure the deficiencies, then leave to amend must be granted. (Quelimane v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 39.)  

Defendant's Request for Judicial Notice 

Defendant requests the Court take judicial notice of the Amended Complaint in this action, 

which is not necessary though Defendant supplying the operative pleading subject to the motion 

is helpful. Hyundai also requests the Court take judicial notice of documents related to the case 

Wylie v. Hyundai Motor America, United States District Court for the Central District of California 

("District Court") Case No. 8:16-cv-02102-DOC-JCG (the "Class Action"), including a Class 

Action Complaint, a Settlement Agreement ("Class Settlement"), an order for final approval of 

the Class Settlement, and an order dismissing the Class Action. (Def. RJN Exhs. B-E.) The 

Class Settlement is not submitted with any cover pleading filed in the District Court or 
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declaration authenticating the document, but Plaintiff has not objected to the request for judicial 

notice or contested the copy of the Class Settlement so the Court grants the request. 

There are limitations on the scope of judicial notice the Court takes of documents in connection 

with a demurrer or motion to strike, however. "A matter ordinarily is subject to judicial notice only 

if the matter is reasonably beyond dispute. [Citation omitted.] Although the existence of a 

document may be judicially noticeable, the truth of statements contained in the document and its 

proper interpretation are not subject to judicial notice if those matters are reasonably disputable. 

{Citation omitted.] . . . [¶] [A] court cannot by means of judicial notice convert a demurrer into an 

incomplete evidentiary hearing in which the demurring party can present documentary evidence 

and the opposing party is bound by what that evidence appears to show." (Fremont Indemnity 

Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-115.) (See also C.R. v. Tenant 

Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103–1104 [contents of document only 

accepted on a request for judicial notice if there is no factual dispute, or there cannot be a 

factual dispute as to what is being judicially noticed].)  

Plaintiff's Exhibits to the Opposition 

Plaintiff attaches several unauthenticated invoices and other records to her Opposition to the 

demurrer (Opp. Exhs. 3-8). Plaintiff has not requested judicial notice of those documents, nor do 

they appear to be the proper subject of judicial notice under Evidence Code §§ 451-453. (C.R. 

v. Tenant Healthcare Corp., supra, 169 Cal.App.4th at 1103–1104.) The Court does not 

consider those documents in connection with the ruling. 

Analysis 

A. Failure to Separately State Breach of Express and implied Warranty Causes of 

Action 

 

Though demurrers for uncertainty are disfavored, the Court finds the Amended Complaint is so 

uncertain and ambiguous that a demurrer for uncertainty and general demurrer should be 

sustained. California Rule of Court 2.112 requires each cause of action or count to be 

separately identified by number (such as first cause of action) and the nature of the cause of 

action asserted. (Cal. R. Ct. 2.112(1) and (2).) California follows the "primary right" theory of 

pleading, which "provides that a ''cause of action' is comprised of a 'primary right' of the plaintiff, 

a corresponding 'primary duty' of the defendant, and a wrongful act by the defendant 

constituting a breach of that duty." (Crowley v. Katleman (1994) 8 Cal.4th 666, 681, citing 

McKee v. Doud (1908) 152 Cal. 637, 641.) (See also Elliott v. City of Pacific Grove (1975) 54 

Cal.App.3d 53, 57 [under the primary rights theory, the primary right is the obligation to be 

enforced].)  The elements of causes of action for breach of express warranties and breach of 

implied warranties are distinct and based on different obligations owed to the vehicle purchaser.  

Breach of an express warranty under the Song-Beverly Act requires that the consumer provide 

the defendant a reasonable number of opportunities to try to repair the vehicle, a requirement 

that does not apply in the case of a breach of the implied warranty of merchantability. (Mocek v. 

Alfa Leisure, Inc. (2003) 114 Cal.App.4th 402, 407.) The Court in Donlen v. Ford Motor Co. 

(2013) 217 Cal.App.4th 138 set forth the elements of proof of a breach of express warranty 
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claim under the Song-Beverly Act as: " '(1) the vehicle had a nonconformity covered by the 

express warranty that substantially impaired the use, value or safety of the vehicle (the 

nonconformity element); (2) the vehicle was presented to an authorized representative of the 

manufacturer of the vehicle for repair (the presentation element); and (3) the manufacturer or his 

representative did not repair the nonconformity after a reasonable number of repair attempts 

(the failure to repair element).' [Citations omitted.]." (Id. at 152 [quoting Oregel v. American 

Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1101.].)  

In contrast, the implied warranty of merchantability arises by operation of law. (Isip v. Mercedez-

Benz USA, LLC (2007) 155 Cal.App.4th 19, 26.) The elements a plaintiff must allege to state a 

claim for breach of the implied warranty under the Song-Beverly Act in connection with the sale 

of a used vehicles are: "(1) the plaintiff bought a used automobile from the defendant, (2) at the 

time of purchase, the defendant was in the business of selling automobiles to retail buyers, (3) 

the defendant made express warranties with respect to the used automobile, and (4) the 

automobile was not fit for ordinary purposes for which the goods are used. [Citations omitted.]" 

(Id. at 1246.)  

These elements establish wrongdoing under the statute; the plaintiff must also allege facts 

showing causation and harm. (Gutierrez v. Carmax Auto Superstores California (2018) 19 

Cal.App.5th 1234, 1246-1247.) If plaintiff is able to plead and prove those elements, plaintiff 

"may bring an action for the recovery of damages or other legal and equitable relief." (Civ. Code 

§ 1794(a).) As Hyundai points out, the remedies available for violations of the breach of express 

warranties under Civil Code §§ 1793.2(b) and 1793.2(d), including restitution or replacement if 

certain conditions are met, may differ from those available for breach of the implied warranty of 

merchantability. (See, e.g., Ramos v. Mercedes-Benz USA, LLC (2020) 55 Cal.App.5th 220, 

222 [holding that under the Song-Beverly Act, "a buyer may not obtain restitution of the full price 

he paid for a new motor vehicle, where the manufacturer failed to complete repairs to a defect 

within 30 days, but the defect did not substantially impair the vehicle's use, value or safety."]; 

Galvadon v. DaimlerChrysler Corp. (2004) 32 Cal.4th 1246, 1263 [holding that 

replacement/restitution is available for breach of express warranty only where the conditions of 

Civil Code § 1793.2(b) and (d) are met.].) 

The Amended Complaint jumbles the breach of express warranty and breach of implied 

warranty of merchantability allegations into a single undifferentiated claim. The complaint should 

be amended to allege these distinct causes of action separately to avoid uncertainty and 

ambiguity given the substantially different elements involved and remedies available. This is 

also consistent with the requirements of California Rule of Court 2.112.  

B. Failure to Plead Facts Regarding Time of Occurrences and Defects with 

Specificity  

 

Hyundai contends the Amended Complaint fails to plead with specificity facts related to the 

timing of occurrences and the defects alleged in paragraph 11. (Dem. pp. 9-10.) With respect to 

the failure to allege the timing of events on which Plaintiff's claims under the Song-Beverly Act 

are based, the Court sustains the demurrer and agrees that facts that are part of the elements 

of these statutory claims under the Song-Beverly Act must be pleaded with specificity. Among 
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other things, the Amended Complaint does not allege facts indicating when the defects arose, 

when Plaintiff brought the vehicle in to be repaired and the repairs were allegedly inadequate, 

and when repairs were not completed within 30 days. 

For the reasons set forth below, the Court does not find that the statement of defects alleged in 

paragraph 11 is uncertain, but the Court finds that the Amended Complaint makes only the 

conclusory allegation that the defects cited in paragraph 11 "substantially impaired the vehicle's 

use, value and/or safety to Plaintiff" without supporting facts. Plaintiff does not allege with 

specificity the causation and harm elements that are essential elements of the breach of implied 

warranties cause of action, specifically what damage or what harm Plaintiff sustained as a result 

of the defects described in paragraph 11. (Gutierrez v. Carmax Auto Superstores California, 

supra, 19 Cal.App.5th at 1246-1247.)  

 C. Class Settlement as Bar to Claims  

Defendant contends that all the defects listed are related to the transmission in the vehicle, and 

are subject to a Class Action Settlement approved by a final order of the United States District 

Court for the Central District of California in Wylie v. Hyundai Motor America, Case No. 8:16-cv-

02102-DOC-JCG (the "Class Action") which Hyundai contends precludes claims based on those 

defects. (Def. RJN ISO Dem. Exhs. C, D.) Defendant also contends Plaintiff's changes to 

paragraph 11 of the Amended Complaint violate the sham pleading rule essentially because 

Plaintiff is attempting to skirt the effect of the Class Settlement by simply removing phrases 

referring to the transmission which was the subject of the Class Action.  

Defendant's request for judicial notice attaches the Class Action Complaint, but not the First 

Amended Complaint filed September 12, 2017 that would be the operative complaint in the 

Class Action based on the recitals in the Class Settlement. (Def. RJN Exh. B, Exh. C, p. 1, 

second recital paragraph.) The Class Settlement resolves claims related to the 7-speed 

automatic transmission ("DCT") installed in model year 2016 Hyundai Tucson vehicles, which is 

the type of vehicle Plaintiff alleges she purchased and is defective. (Def. RJN Exh. C ¶¶ 1.8 

[Class Vehicles], 6.1 [Released Claims], D.) The Class Action Complaint alleged that there was 

a design defect in the DCT in the Transmission Control Module ("TCM"). (Class Action Compl. ¶ 

2.) The Class Action Complaint describes some of the conditions caused by the defect 

"including the transmission failing to shift, stalling, and delayed or unresponsive acceleration," 

the transmission overheating, and the Class Settlement describes the "DCT-Related Symptoms" 

as including "jerking, shuttering, shaking, failure to shift, stalling, delayed acceleration, or loss of 

power" (Def. RJN Exh. B ¶¶ 6, 7; Exh. C, p. 1, first recital paragraph). The "Released Claims" 

are not defined based on the "DCT-Related Symptoms," but are defined to include claims 

related to the DCT and to "any facts alleged in any complaint filed in the action." (Def. RJN ¶ 

6.1, pp. 21-22.)  

The Court cannot conclude from the face of the Amended Complaint and the judicially noticed 

documents from the Class Action that the defects described in paragraph 11 of the Amended 

Complaint of which Hyundai complains and which constitute the basis for this action are within 

the scope of the Released Claims in the Class Settlement and/or caused by or related to the 

DCT defects subject to the Class Action and resolved by the Class Settlement. Plaintiff has 
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removed references in paragraph 11 to the transmission, modified the list of defects, and added 

other defects on which her claim is based. The Court accepts the allegations of paragraph 11 of 

the Amended Complaint as true. From the face of the Amended Complaint and the Class Action 

documents, the Court cannot conclude the claims for the defects described are barred by the 

Class Settlement. The general demurrer on that ground is overruled.  

Based on the foregoing, the Court does not reach other grounds argued to support the 

Defendant's demurrers.   

 

  

17.  TIME:  9:00   CASE#: MSN21-0557 
CASE NAME: PETITION OF JESSICA MUNOZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The court approves the minor’s compromise and will sign the orders provided. 
 

  

18.  TIME:  9:00   CASE#: MSN21-0621 
CASE NAME: CAMPELL VS CDSS, ET AL. 
HEARING ON NOTICE OF MOTION FOR PAYMENT ARRANGEMENTS ( FILED 
05-05-21 BY KENNETH L CAMPBELL) 
* TENTATIVE RULING: * 
 
See Line 20. 
 

  

19.  TIME:  9:00   CASE#: MSN21-0621 
CASE NAME: CAMPELL VS CDSS, ET AL. 
HEARING ON NOTICE OF MOTION TO EXPEDITE AND CONSOLIDATE ( FILED 
05-05-21 BY KENNETH L CAMPBELL) 
* TENTATIVE RULING: * 
 
See Line 20. 
 

  

20.  TIME:  9:00   CASE#: MSN21-0621 
CASE NAME: CAMPELL VS CDSS, ET AL. 
HEARING ON PETITION FOR WRIT OF ADMINSTRATIVE MANDATE ( CCP 
1094.5) 
* TENTATIVE RULING: * 
 
The Court is in receipt of Petitioner’s Petition for Writ of Administrative Mandate pursuant to 

Code of Civil Procedure § 1094.5. The Proof of Service included with the Petition states service 

by mail on “Christopher Medrano, Unit Chief; Department of Health Care Services,” “Office of 

Director, Hoveround Corporation,” “Kaiser Foundation Health Plan,” “Anthem Blue Cross,” Office 
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of Director, Contra Costa County HICAP,” and “Office of Director, Bay Area Legal Aid.” As a 

threshold issue, the Court notes that Petitioner appears to have attempted to serve persons or 

entities that do not appear to be named parties to his writ. 

Under Code of Civil Procedure § 1096 “[t]he writ must be served in the same manner as a 

summons in a civil action, except when otherwise expressly directed by order of the court.” Due 

process requires that “[a]t one stage or another, personal service of either the alternative writ or 

the petition must be made.” (Board of Supervisors v. Superior Court (1994) 23 Cal.App.4th 830, 

840.) 

The procedures to be followed to effect service of summons and complaint in a court action 

ordinarily are governed by the jurisdiction and service of process act (Code Civ. Proc., 

§§ 413.10- 417.40). These procedures are intended to give the defendant fair notice of the 

pending action and an opportunity to defend. Of note here is § 416.10 regarding service on a 

corporation as well as § 416.50 regarding service on a public entity.  

Absent appropriate service of process or a general appearance, jurisdiction is not acquired. The 

Court cannot issue a peremptory writ until it is served; the writ cannot be granted by default. 

(Code Civ. Proc. § 1088; see also § 1088.5 [“proof of service of a copy of the filed petition must 

be lodged with the court prior to a hearing or any action by the court”].)  

The Court takes the writ off-calendar for failure to effect service. If Petitioner is able to effectively 

serve the parties named as Respondents and Real Party in Interest, he may file and service 

another notice of motion and motion for issuance of the requested writ. Furthermore, the Court 

notes that a motion for issuance of writ must comply with the general rules of court governing 

the format of papers presented for filing (see CRC 12.01, 2.100 – 2.119) as well as with the civil 

law and motion rules (see CRC 3.1110 – 3.1370). 

 

ADD ON 

 

 
TIME:  9:05   CASE#: MSC21-00715 
CASE NAME: HOYT VS CHANDHOKE ET AL 
SPECIAL SET HEARING ON: RIGHT TO ATTACH ORDER SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued to June 30 at 9:00 am. The TRO remains in effect. 
 

 


